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IN THE

Court of ApptnlB
FOR THE NINTH CIRCUIT

No. 13825

CHARLES BATEMAN and

WALLACE BATEMAN, Appellants,

v.

UNITED STATES OF AMERICA, Appellee.

ON APPEAL FROM THE UNITED STATES
DISTRICT COURT FOR THE EASTERN

DISTRICT OF WASHINGTON

BRIEF FOR THE UNITED STATES

JURISDICTION AND VENUE

This Court has jurisdiction of this case under the

provisions of Title 26, USCA, Sees. 3793(b)(1) and

145(b), and Title 28, USCA, Sec. 1291. Although the

indictment was returned in the Western District of



Washington, a transfer was effected to the Eastern

District of Washington under the provisions of Rule

21 of the Rules of Criminal Procedure.

ADDITIONAL STATEMENT OF THE CASE

A brief, simple statement of the facts involved

should be given the Court.

Count I of the indictment charged

:

"On or about and for some time prior to March
12, 1946, and at Tacoma and Kennewick, Wash-
ington, Charles Bateman and Wallace Bateman,

willfully and knowingly aided and assisted in and
counselled, procured and advised the preparation

and presentation to the Collector of Internal Rev-

enue for the Internal Revenue Collection District

of Washington, at Tacoma, of a false and fraudu-

lent Partnership Return of Income, of Bateman
Brothers, a partnership, for the calendar year

1945, in which said return it was represented that

the said partnership had incurred a loss in ordi-

nary net income in the sum of $3,393.63 for said

calendar year, whereas, as the said defendants

then and there well knew, the ordinary net in-

come of said partnership for the said calendar

year amounted to $89,403.99.

All in violation of 26 USC 2793(b) (1)
"

Counts II and III were individual charges against

Wallace and Charles Bateman, respectively, for falsi-

fying the partnership income mentioned in Count I

on their individual tax returns for the same year, 1945.



Both defendants were convicted for the 1945 viola-

tions.

Count IV of the indictment is a duplicate of Count

I as to the year 1946, charging both defendants. Counts

V and VI are individual charges against Charles and

Wallace Bateman, respectively.

Wallace was acquitted and Charles convicted on the

year 1946.

Charles Bateman operated the Hotel Kennewick,

which had a large-scale gambling operation in the base-

ment and, although Charles Bateman disclaimed any

ownership of the gambling operation or receiving any

profit therefrom, he hired and fired the employees

who operated the gambling parlor (Tr. 358). He re-

ceived the cigar box every morning which contained

the proceeds from the previous night's games (Tr. 400

and 650). He purchased the slot machines (Tr. 401)

and received the proceeds therefrom (Tr. 716). The

income he reported receiving from these slot machines

was very low, but no one else had access to them.

Charles Bateman kept no books on the club as such,

but the proceeds from the gambling club ended up in

the Hotel Kennewick account which was his account.

The gambling club was incorporated as a charitable,

benevolent, social club, but actually was formed solely

to get around and circumvent the state laws on gam-

bling (Tr. 630, PI. Ex. 42). Of the eight incorporators

of this so-called social, charitable and benevolent in-



stitution (Tr. 631), two, Harry Tracy and Roy Thomp-

son, were professional gamblers.

In addition, this defendant paid the gambling losses

of McWilliams (Tr. 643) and Rock Richmond (Tr.

644). He closed the club when the prosecutor demand-

ed and consulted no one, but ordered the closure on

his own initiative. He never called the officers or

members together for a meeting. He approved checks

given by gamblers to provide cash for them to partici-

pate in the games, and on one occasion the Govern-

ment traced a check given to participate in a gambling

game in this club directly into the bank account of the

Hotel Kennewick account owned by C. W. Bateman

(Tr. 346-348).

Inasmuch as income of the Hotel Kennewick account

was in question and the gambling income went into the

Hotel Kennewick account and the defendant at all

times claimed no income from gambling or connection

therewith, the trial court felt that the appellant

Charles Bateman 's connection with gambling in his

hotel, both financial and managerial, were material to

show a source of unreported income.

Wallace Bateman received an income of $52,944.41,

which was unreported for the year 1945. This was ad-

mitted by appellants' own accountant (Tr. 1043, PL
Ex.52).

The government accountants found an unreported

income from sources other than farm of $48,624.35 for

1945 (PI. Ex. 52). This figure was disputed by the
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appellants' accountant, Mr. Olafson, but be admitted

that there was some unreported non-farm income. (Tr.

1046).

In the year 1946, there is no claim made that the

farm income is not properly reported, but there ap-

pears to be $46,997.07 of unreported income from

sources other than farm according to the government

tax accountants, Williams and Deschenes (PL Ex. 52).

In this year the Pendleton, Oregon, bank account of

C. A. Bateman appears with a $16,000.00 cash deposit

in which C. W. Bateman gave a false residence ad-

dress and certain obsolete bank references to Taft,

California (Tr. 275-280). The appellant, Charles Bate-

man, or his accountants, never contended that all of

the 1946 income was reported.

Although the Batemans were partners during this

time, Charles concealed the Pendleton bank deposit

from his brother and his wife, according to appellants'

testimony (Tr. 690). Wallace never discussed busi-

ness with his brother as to whether they were making

or losing money on the farm or hotel and, in fact, just

discussed politics and the weather when they met (Tr.

896).

Wallace was acquitted of any connection with the

1946 returns as the agricultural income was correctly

reported for that year. Throughout this case, Wallace

operated the farm and Charles the hotel and its ad-

juncts.



6

Inasmuch as the appellants admitted that a substan-

tial portion of the hotel income was unreported and

$52,944.41 of farm income was unreported on the 1945

schedules, the only question that remained for the jury

was the intent of each of the appellants at the time the

returns were prepared and signed by them.

The appellants' theory of the case, which they sub-

mitted to the jury, was that the Government was try-

ing the wrong man—to wit, that Don C. Isham, who

prepared the returns, was the culprit and they were

the innocent victims of an incompetent tax consultant.

The Government's theory of the case was that the ap-

pellants were guilty because they gave the tax con-

sultant false information to place on the returns and

the tax consultant merely received a nominal consid-

eration for the performance of a ministerial act, with-

out profit or gain to himself. The jury believed the

Government's theory of the case—that is, that the will-

ful intent emanated from the appellants, and the ap-

pellants would now like to have this court reverse this

decision because of certain errors which they allege

cropped up in the case and prevented them from hav-

ing a fair trial.

ARGUMENT IN SUPPORT OF JUDGMENT

Since the falsity of the returns was not in issue and

only the question of the taxpayers' intent at the time

the false returns were made was in issue, the question

for the jury to determine was not complex but very

simple. Appellants' counsel conducted a very skillful



defense and attempted to bring up many extraneous

issues which provoked much argument and at times

admonition from the trial court demanding that they

keep within certain prescribed bounds. Although the

only question for the jury to consider was the intent,

the trial consumed nine days.

Though the issue presented was very narrow, ap-

pellants' counsel submitted 58 requested instructions

to the court (Tr. 35-68). Appellants' counsel stated:

"We are amazed ourselves at the number of

them, vour Honor. We just kept shoving them
in" (Tr. 1080).

The court then suspended for a half day to consider

the requested instructions submitted by both sides,

and then came up with a very fair set of instructions

(Tr. 1100-1123). These instructions carefully pre-

served all the constitutional and statutory safeguards

for the rights of the accused. The elements of the

crime were discussed, presumptions of innocence dis-

cussed, reasonable doubt defined, character testimony

evaluated, intent and willfulness defined, and the tes-

timony as to gambling properly evaluated.

The exceptions to the instructions were very few

(Tr. 1123-1126), and will be discussed briefly:

1. The first exception is that the court erred when

he stated that the law presumes that every man in-

tends the natural and probable consequences of his

voluntary acts. Counsel contend that the court should

have added at that time that every man was presumed
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innocent, and argue that mentioning it some other

place in the instructions was inadequate. It is not be-

lieved that the order of phraseology in instructions

constitutes error if the instructions are complete.

2. The next exception is to the following:

"The mere fact that there was a mathematical
error in computation by the accountant does not

mean that the taxpayers did not act willfully with
respect to these returns" (Tr. 1124).

The above statement was a fair one, as mathematical

errors in addition and subtraction had been made on

the return, and the court merely pointed out that such

errors would not excuse the taxpayers if they other-

wise had a criminal intent.

3. The next exception (Tr. 1124) is to the follow-

ing; instruction

:

'.->

"You are the sole judges of what is the evidence

and of the credibility and the weight which is to

be given to the different witnesses who have testi-

fied upon this trial. A witness is presumed to

speak the truth. This presumption, however, may
be repelled by the manner in which he testified,

by the character of his testimony, or by his motives
or by contradictory evidence."

Counsel objects to the statement that the character of

the testimony may repel the presumption that it is

truthful. This case presents a good example of certain

witnesses giving testimony that sounded like fairy

tales. Some of this testimony was summarized by the

trial judge as follows:
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"I don't think the government should be bound
by the cross-examination, everything that was de-

veloped on cross-examination of these witnesses,

obviously very friendly and very favorable to the
defendants. If I ever saw a row of sitting duck
witnesses, these were it, these government wit-

nesses, from the sheriff down, who testified about
this social club. They were saying everything, ap-
parently, that defense counsel wanted them to say
on cross-examination. But I don't think the gov-
ernment is absolutely bound by that and, looking
at it in a fair and reasonable way, it seems to me
it would support the inference that some funds
came from here, at least unexplained" (Tr. 603).

The Government had to call many hostile witnesses,

including local law-enforcement officers, friends of the

taxpayers, etc., and certainly the jury was entitled to

use its experience and judgment in evaluating this

testimony.

The next exception (Tr. 1125) is that the court erred

in admitting evidence of the 1944 wheat income. The

law is well settled that in cases involving intent, such

as income tax cases, the admission of returns for for-

mer as well as later years is admissible to show intent.

Hanson v. United States, 186 F. 2d 61, and Johnson v.

United States, 318 U. S. 189, at 195. It was very im-

portant to the prosecution to show the 1944 income tax

return and its falsity, as the same character of fraud

which appeared in the returns charged in the indict-

ment counts appeared in the 1944 return, and this re-

turn was not prepared by the much maligned Isham
but was prepared by a local attorney.
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In addition, the appellants made certain exceptions

(Tr. 1126-1131) for failure to give some of their 58

requested instructions. Some of these are requests for

comments on the evidence and others have already been

given by the court in his charge.

The trial court exhibited an unusual amount of pa-

tience and consideration wholly beyond the call of

duty when he adjourned court at noon on Tuesday,

February 3, 1953, until the next day, during which

time he went over the requested instructions submitted

by taxpayers' counsel. The submission of so many

requests on such a narrow issue would be baffling and

confusing to any trial judge and would tend to lead

him into error and confusion rather than light and

understanding.

The practice of submitting such a myriad of instruc-

tions shortly before the conclusion of the case has been

condemned in vigorous language by the Court of Ap-

peals for the Second Circuit in the case of United

States v. Olweiss, 138 F. 2d 798, c. d. 321 U. S. 744.

In that case 54 requests, four less than the number

here, were submitted shortly before the conclusion of

the case. The Court of Appeals said that the trial

judge would be within his power to disregard all of

the requests when presented in such number and that

when asked in such quantity as these are often only

intended to confuse the judge.

Whatever the reason and the objective may have

been in this case for submitting such voluminous re-
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quests, the requests had the net effect of thwarting

rather than expediting justice. The trial judge is to

be commended for his careful and painstaking efforts,

in view of this chaos and confusion of requests, to sit

down and arrive at fair and understandable charges

for the jury.

ARGUMENT IN ANSWER TO APPELLANTS

1. Voluntary Disclosure

The appellants take the position that some time in

1950, two and one-half years before the indictment,

they made a voluntary disclosure and for that reason

the prosecution should be barred. Such a contention

on their part is not supported by the record. No con-

fession was ever made by them and still has not been.

Not until nearly the conclusion of the defense of this

case, during the cross-examination of Walter Olafson,

their accountant, did they definitely admit large spe-

cific amounts of unreported income. The taxpayers

wished to show throughout the case that they filed

suits in the tax court to settle their tax differences.

They never at any time showed, or offered to show,

that they filed amended returns showing a correct tax

or gave any confession or statement in any form indi-

cating a correct tax liability.

In any case the Government's investigation began

in 1948 (Tr. 105). The claimed disclosure was at-

tempted to be made in June, 1950 (Tr. 25).
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The case In re Liebster, 91 F. Supp. 814, cited by

appellants, is not in point because in that case investi-

gation had not commenced and a correct amended re-

turn had been filed before the defendant knew inves-

tigation had been commenced. Likewise the case of

United States v. Guerrina cited by appellants, 112 F.

Supp. 126, is not in point because in that case the in-

vestigators seized certain documents by trick and made

promises to the taxpayers.

The policy of voluntary disclosure is a Treasury

policy and not a Justice Department policy. Although

it has been held that voluntary disclosure does not

constitute a bar to prosecution (In re Application of

Henry Lustig Co., 67 F. Supp. 306), ethics would re-

quire a very careful scrutiny of any voluntary dis-

closure before prosecution was instituted, if a promise

of immunity were made.

The case of United States v. Lustig, 163 F. 2d 85,

c. d. 332 U. S. 775, is a leading case on voluntary dis-

closures and immunity. In that case a partial dis-

closure and even fraud were admitted to a revenue

agent. The court held that the disclosure was not com-

plete and that the investigation had begun and such

disclosure as there was at the time given was no bar

to prosecution. Also, the investigation began at the

time that the complaint was referred to the special

agent for investigation.

Appellants have never particularized what conduct

on their part amounted to a voluntary disclosure or
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what documents or amended returns they are referring

to which they claim constitute a full, fair and honest

report of their earnings for the years in question. It

is hoped that they will do so in their reply brief or

argument. We know of none.

2. The Challenge of Juror Dunlap

A contention is made that the court should have

sustained a challenge for cause as to juror Dunlap be-

cause of some disagreement in past years as to the

juror's friends and appellants' counsel (Tr. 92-95).

The juror said that he would decide the case on the

evidence and instructions, and stated he would be fair

to the taxpayer defendants and render an impartial

verdict. The court denied the challenge for cause (Tr.

95). The law in the State of Washington is that a liti-

gant must use all of his peremptory challenges before

he can show any prejudice arising from the retention

or selection of a particular juror in a case. State v.

Tharp, 142 Wn. Dec. 449 at 453.

Contrary to the statement in appellants' brief (p.

42), it is believed that the appellants still had a remain-

ing peremptory challenge (Tr. 95-96) as can be seen

from the following

:

"The Court: The defendant's tenth peremp-
tory challenge.

"Mr. Leavy: We will excuse Mrs. Deeper"
(Tr. 96).

It is submitted that juror Dunlap met all the tests

of a fair and conscientious juror.
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In 31 Am. Jur., par. 133 at p. 659, the following

statement is made

:

"Whether the juror's state of mind is such as

will prevent him from acting with entire imparti-

ality is ordinarily a matter that must be left large-

ly to the wise discretion of the trial court."

Certainly, from the juror's answers, there was no abuse

of discretion here.

3. The Prejudicial Conduct or the Prosecutor

a. Appellants contend that the prosecutor injected

serious prejudice into the ease by reference to the tax

years 1947, 1948, and 1949, when in his opening state-

ment to the jury, he stated that proof would be offered

of failure to report income for those years. Objection

was promptly made by the defense and the court sus-

tained the objection. The statement was expunged from

the record as to those years. It would be entirely proper

for the court to have permitted the prosecution to

prove fraudulent returns for those years, as well as

the former year 1944, to show the same scheme and

intent on the part of the taxpayers to evade the tax.

However, the issue was not pressed further.

The Supreme Court of the United States has held

that in income tax prosecutions based on fraud evi-

dence of subsequent as well as prior years can be re-

ceived to show the same scheme. Johnson v. United

States, 318 U. S. 189, at 195. The prosecution was pre-

pared to go into these years if the appellants and the

court were willing, but obviously the court desired to
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shorten the trial as much as possible and cannot be

criticized for doing everything within his power to

minimize the length of time required for a trial of this

kind in which the issue involved was so narrow. If an

error was made, it was made against the government

by the court's ruling of the exclusion of subsequent

years; and it was an error invited by appellants' coun-

sel, as a result of which they are in no position to claim

relief now.

b. Error is claimed that the prosecution and the

court unconsciously committed frequent errors tend-

ing to prejudice the appellants and deprive them of

a fair and impartial trial. Certain excerpts are made

from the record showing leading questions, references

to gambling and the lack of proof of the receipt by

the appellants of money from the gambling parlor and

certain newspaper articles about racketeers. In an-

swering these inquiries in the inverse order it could

be said that the court several times instructed the jury

not to read the newspapers and that the United States

Attorney had no power to control the stories appear-

ing in the newspapers as to the evidence in the case.

Appellants at no time requested the jury to be held

together.

There is much evidence in the case that the receipts

from the gambling parlor went directly into the Hotel

Kennewick account, which wTas the account of appel-

lant Charles Bateman. The testimony of R. N. Craw-

ford (Tr. 346) indicates that he gave a $200.00 check

for cash to proceed in a gambling game and that check
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ended up as a credit to the Hotel Kennewick account.

Then there is the testimony of Jessie Kinney that she

did keep the box with the gambling receipts intact and

turn it over to Charles Batemail and that he deposited

the money in the hotel account (Tr. 399-400), or that

she deposited it for him on the following day.

Then there is an objection made as to questioning

the witness about $30,000.00 being on the table. The

witness, Roscoe Richmond, stated that between $28,-

000.00 and $30,000.00 was on the table during a single

card game in the hotel (Tr. 295). Appellants then ob-

ject to the questions asked certain character witnesses

on cross-examination. The appellants put on as many
character witnesses as the court would allow, and on

cross-examination they were asked, among other things,

as to the acquaintances and associates of the appel-

lants. The courts have held on numerous occasions

that a great latitude is permitted in a cross-examina-

tion of character witnesses and a knowledge of specific

arrests may be asked about even if over twenty years

preceding. Mich elson v. United States, 335 U. S. 469;

Smith, et al. v. United States, 173 F. 2d 181 ; and 8Me
V. Cyr, 40 Wn. (2d) 840, 246 P. (2d) 480.

c. A contention is made that the court unconscious-

ly subjected himself into the trial to the prejudice of

appellants. Certain specific instances in this long trial

are cited of objections and questions by the court. It

is of course a well recognized principle of law, requir-

ing no citation, that the court has a right to ask a ques-

tion when it will aid in bringing out some fact which
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the jury is entitled to know and in sustaining objec-

tion to some question which he feels is improper, even

if counsel for the prosecution is dilatory in placing

an objection to the question. Any court has the inher-

ent power to see that full and complete information

is elicited.

This case presented a very strong effort on the part

of the appellants to bring in matter which the court

felt was extraneous to the issue, and counsel for the

appellants persistently and repeatedly sought to get

this matter into evidence. This matter related to cer-

tain self-serving statements and declarations which

the taxpayers made in a petition to the tax court re-

citing their good faith, innocence and just claim to a

favorable tax determination, which petitions were

made long after the institution of a criminal investi-

gation. At first the court explained to them very po-

litely why he felt such matter should not be brought

forth and allowed to creep into the case, and, as ap-

pellants' counsel continued to try to develop this point

further, the court became more stern in his rulings

prohibiting this matter from coming in. These mat-

ters are identifications 67 through 70, inclusive (Tr.

947 to 949). The court's position was expressed as

follows

:

it TThe Court: I have no thought of restricting
your expert -as to what he did and what showing
you can make here. The only thing that I am try-
ing to keep out, and which I think is highly im-
proper and unfair, is to show these defendants
have an action pending in the United States Tax
Court and that very likely they will have to pay
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a heavy tax and penalties, irrespective of the out-

come of this case, and give the jury the idea they
are going to be punished anyway so why bother
with this action. That is what you are trying to

do, you don't fool me any, and that is the thing I

am not going to permit you to do, if I can help it.

"He can say that he made a full investigation

with reference to their civil liability, if he wishes,

as long as you don't bring out what I am talking

about here. That is the thing that I object to. We
will back up and let you reopen with this witness,

if you want to, and put on fully everything he has
done. He can say it was in connection with civil

liability, so long as you don't bring out the pen-
dency of this tax action and that it is something
here that is going on along with the criminal pro-
ceeding" (Tr. 1037-1038).

4. (a) Gambling

Error is assigned in that the court permitted evi-

dence of gambling in the appellants' hotel basement

and refused to instruct the jury that there was no proof

of taxable income accruing to either of the defendants

from the club.

The testimony at the trial was to the contrary. Allen

Hile testified that he was a professional gambler (Tr.

356), and that he was employed by Charles Bateman

to manage the club for $15.00 per day, plus 10% of

the gambling take (Tr. 358), and that he deposited

the receipts with the hotel clerk or with Charles Bate-

man (Tr. 359). Wayne Gaucher, a gambler employed

by the club, kept daily records of the gambling intake

and took the proceeds to the hotel desk operated by

Jesse Kinney (Tr. 391, 392). Mrs. Kinney then de-
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posited the money in the Hotel Kennewick account

(Tr. 400). This account appears in PL Ex. 52, page 2,

for the year 1945, as containing $30,771.84 of unre-

ported income, and on page 6, for 1946, to have unre-

ported income of $44,780.28.

These excerpts from the testimony tie in this gam-

bling income to appellants' unreported income. It was

proper to submit this testimony to the jury, and, if

believed by the jury, would be strong evidence tend-

ing to establish guilt.

The appellants contended that the gambling club

was a charitable, civic, social and benevolent club and

they received no income therefrom. They presented

their evidence to that effect to the jury, the jury did

not believe them, and now they contend that the trial

court should not have allowed the jury to consider this

testimony.

5. 1941 Partnership Financial Statement

Charles Bateman testified that he had $13,000.00 in

cash in 1941 (Tr. 686). He testified that he filed a

partnership financial statement with the bank stating

that he had $100.00 in cash at the same time (Tr. 689).

He also testified that he did not disclose the cash to

his partner Wallace or to his wife (Tr. 690).

Later the banker Tweet identified the financial state-

ment as one of C. W. and Wallace Bateman, and the

financial statement listed the amount of $100.00 in
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cash. Error is assigned to questions put to Tweet in

cross-examination (Tr. 752-754).

Tweet was called as a combination witness as to the

appellants' good reputations (Tr. 750) and ignorance

of business transactions (Tr. 754$) and as to the in-

competency and bad reputation of Isham (Tr. 751).

Tweet admitted he had only a personal knowledge of

the appellants' reputations (Tr. 754) and never heard

their reputations discussed (Tr. 755). Tweet gave no

competent character testimony based upon reputation

in the community, which was the legally recognized

test, but only recited his personal observation of ap-

pellants' character. This was not character testimony,

but since these personal observations were elicited

from the witness, the scope of cross-examination could

be greatly expanded.

Since so many matters were gone into on direct ex-

amination, a greater liberality must be allowed in cross-

examination. Objection is made to the following ques-

tion:

"Q. Mr. Tweet, what would you say about a

customer that gave you a false financial statement,
would you still say his character was good for
honesty T' (Tr. 752. Apps. Br. 53).

No objection was made to this question (Tr. 752).

Counsel for appellants first referred to the financial

statement. This was unnecessary testimony to elicit

from a character witness, and that inquiry opened the

matter for cross-examination. The fact that no ob-

jection was made should end the inquiry, but assum-
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ing that an objection had been made and overruled

the matter will be discussed briefly.

The law seems to be that specific questions can be

asked character witnesses about past events. State v.

Cyr, 40 Wn. (2d) 840, 246 P. (2d) 480; Michelson v.

United States, 335 U. S. 469.

Charles Bateman himself admitted this financial

statement was false (Tr. 689), but he contends the

falsity was a clerical error and that he never read the

statement. The question as phrased to Tweet did not

state that Charles Bateman gave a false statement,

but was phrased about a customer in general giving

a false statement. Certainly if the jury believed Bate-

man's story about inadvertence, the question was not

directed toward him.

Since the appellants opened these various subjects

with Tweet, he was, strictly speaking, a general wit-

ness on those subjects and the cross-examination would

not be limited as it would be to a witness called only

as to character. The scope of cross-examination would

rest in the sound discretion of the trial court.

6. The Motion for New Trial

Error is assigned because the trial court refused

quite positively to permit the appellants to show the

incompetence and drunkenness of Isham, the tax con-

sultant (Tr. 751).
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The court had previously informed the appellants

that they would be permitted to show drunkenness at

the time the Bateman returns were made out, but gen-

eral incompetence and drunkenness could not be shown.

The court's position is shown by the following:

"The Court: You want to show an alcoholic to

the extent that his mind was deranged, then the

material thing would be what condition he was in

at the time these returns were made out, not when
somebody else's was made out. We know lawyers
who get drunk, when they sober up they do a very
fine job of trying a lawsuit. Pardon me for using
the lawyers so much as an illustration, Mr. Sher-
wood. It doesn't apply to you, certainly, I want
that understood.

"But the question is, I think, what condition he
was in at the time he made out these returns" (Tr.

229).

The appellants contended through the trial that the

government was trying the wrong men, that they should

have the tax consultant on trial instead of their clients,

a man who received $15.00 for making out returns in-

volving thousands of dollars in taxes.

The court very properly stopped the trial of the tax

consultant, as his guilt or innocence was not at issue.

The appellants offered proof of general incompetence

and drunkenness on his part, but even if he were the

worst drunk and incompetent in the world, his faults

and shortcomings would be of no avail to the appellants

if they entertained a willful desire to defraud the Gov-

ernment and succeeded. That was the theory upon

which the prosecution was based and the jury charged.
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The appellants are in error when they believe that

proof of good faith on their part enables them to blast

the reputation of another, as such an attack would

have no probative value.

6. (b) and 6. (f). The 1944 Tax Return

Error is assigned because a photostatic copy of the

1944 return was admitted instead of the original. Jack

G. Williams, the Intelligence Agent for the Bureau of

Internal Revenue, testified that the original return

was not available, but that he compared the copy with

the original and the photostat was a true reproduction

of the original (Tr. 429). The 1944 tax return was

admissible in evidence to show the intent, scheme or

design of appellants. Under the holdings of the "best

evidence" rule photostats would be admissible. Rec-

ordak copies of bank checks have been held admissible

in two eases. Myres v. United States, 174 F. 2d 329 at

336, and United States v. Manton, 107 F. 2d 834 at 844.

Even if the original 1944 return were in existence, a

strong argument could be made for the admissibility

of the photostat under the holding of these cases.

6. (c) and 6. (f ). The Summary Exhibit

Error is assigned as to the admission of PI. Ex. 52

(Appendix Appellee's Brief, Page 31). This sum-

mary was prepared by the Government accountants

from evidence already in the record. This procedure

has been approved in the case of Cave v. United States,

159 F. 2d 464; Hanson v. United States, 186 F. 2d 61;

Osborne v. United States (C. 0. A. 9), 17 F. 2d 246, c. d.
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274 U. S. 751. The fact that PL Ex. 52 was substan-

tially correct in listing large amounts of unreported

income was conceded by the appellants. The attack

made on the qualifications of the Government account-

ants who prepared the exhibit went to the weight rath-

er than the admissibility of the exhibit, and this mat-

ter could have been argued to the jury had appellants

chosen to do so.

6. (d). Good Faith

The appellants were desirous of showing what they

did in 1950 and subsequent years to establish good

faith. The Government would be in a less favorable

position to contest this claim if the appellants had per-

mitted the Government to show the fraud in the inter-

vening years 1947, 1948, and 1949, which could have

been shown under the rule in the case of Johnson v.

United States, 318 U. S. 189 at 195. They caused the

trial court to err against the Government in the ex-

clusion of this testimony and would leap to the year

1950 when the investigators were breathing down their

necks and show their acts demonstrating honesty and

integrity at that time, conveniently forgetting the un-

pleasant interval.

The showing of good faith and honesty by admit-

ting evidence of a year immediately following, show-

ing an overpayment, was held to be inadmissible. Unit-

ed States v. Stoehr, 196 F. 2d 276 at 282. Also the same

case holds that subsequent Tax Court petitions are

inadmissible to show good faith.
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Certainly the rule is sound, for if it were otherwise

a taxpayer could commit a serious violation one year

and intentionally buttress his defense by a planned

scheme of conduct the next year to negate an intent

to defraud.

6. (e) . Improper Examination of Witness Owens

Appellants object to the following questions asked

the witness Owens

:

"Q. (by Mr. Eriekson) : I will ask you, Mr.
Owens, if on July 10, 1951, at Kennewick, you did

not make a statement to Mr. Jack Williams here
and Mr. Al Deschenes, Internal Revenue Agents,
that you told these two Revenue Agents that Bate-
man intended to operate club rooms in the base-

ment of the Kennewick Hotel and that Bateman
explained that the card games and other gambling
would be conducted, and that the county law en-

forcement officers would not permit the place to

operate unless it did so as a club and that some of

the incorporators of the club must be respectable

business men located in Kennewick, and Bateman
then asked you if he could use your name as an
incorporator and you agreed to it, although you
had no desire to participate in the club and agreed
to be an incorporator simply as an act of friend-

ship to Bateman ? Did you tell these men that ?

"A. I did, except the part where it states that
Bateman said that this was being organized for a

gambling club and that it had to be organized that
way to get by with the county officers. I did not
make that statement.

"Q. What statement did you make to these
men ?
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"A. I made almost the identical statement to

them as I have made here this afternoon; that I

was asked by Bateman if I would be one of the

directors for the incorporation of this social club.

"Q. Did you tell these men that Bateman told

you that gambling would be conducted in the base-

ment ?

"A. I didn't tell them that.

"Q. Did you tell these men that the county law
enforcement officers would not permit gambling
unless there was a club incorporated?

"A. I did not" (Tr. 332-333).

Appellants contend that the mere asking of this ques-

tion constituted reversible error.

Owens was merely one of many "sitting duck" wit-

nesses which the Government had to call to substanti-

ate its cause. Owens was one of the witnesses referred

to by the court as those witnesses who were very friend-

ly to the appellants, and in the opinion of the court the

Government was not bound by everything that was

developed on cross-examination of those obviously hos-

tile, unfriendly and belligerent witnesses (Tr. 603).

Certainly the record in this case lays ample founda-

tion for the asking of this question, as Charles Bate-

man's tie-up with the club, its management, its organi-

zation, and its gambling were already in evidence.

Owens had told the Revenue agents one thing when

first interviewed; later he consulted an attorney, and

then came with a prepared written statement which
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would exculpate Charles Bateman. Certainly the prose-

cutor would have every right to believe that after tak-

ing an oath to tell the truth, he would revert to his

original statement and a question along that line was

justified. In any event his negative answer stopped

the inquiry, and the Government made no further ef-

fort to impeach him. The prosecution would have been

weak, ineffective and inept if it permitted hostile wit-

nesses such as Owens to escape as easily as the appel-

lants argue that he now should.

6. (f) (1). Erroneous Instruction on Intent

It is next argued that the court did not instruct on

the presumption of innocence in the right place in the

instructions but admitted the charge was elsewhere in

the instructions. If instructions must be given in a

certain order, we are not aware of any rule requiring

such. The court's instructions are brief and concise,

and it appears that all of appellants' rights were safe-

guarded by them (Tr. 1100-1123).

6. (f) (9). Circumstantial Evidence

Appellants' requested instruction No. 58 deals with

the presumption of innocence, and, as has been pointed

out, the jury was adequately instructed on this phase

of the case (Tr. 1104-1105).

6. (f) (2). The Character of the Testimony

Appellants contend that the court had no right to

instruct that the presumption of a witness to tell the
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truth may be rebutted by the character of the testi-

mony. If appellants are correct, a witness may indulge

entirely in fantastic imagination without the penalty

of disbelief.

6. (f) (4). Understatement of Income Not

Evidence of Guilt

Error is assigned because the court failed to instruct

that mere admissions of understatement of income

alone are not evidence of guilt. Although the court did

not give appellants' requested instruction No. 4, it did

instruct that appellants must act willfully to be guilty.

The claimed omission was given in the court's own

language (Tr. 1107-1108).

6. (g). Motion for Acquittal

The appellants argue that the evidence was insuffi-

cient to justify a conviction, and now seek a re-argu-

ment of the credibility of witnesses and the weight of

evidence. Needless to say, the evidence of guilt was so

overwhelming that it is impossible to understand why
the appellants insisted on a trial. The only defense they

put forth to the mass of Government evidence, which

showed enormous shortages over a long period of time,

was their statement of "no intent." How the court

could have taken the case from the jury on the ques-

tion of intent is beyond imagination when intent must

be measured by acts of omission and commission.
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CONCLUSION

The appellants in their conclusion admit that they

rely on the quantity rather than the quality of error.

The trial was long and at times very heated. Appel-

lants employed able counsel and learned tax advisors

to assist them in the trial. The trial court's patience

was tried many times by appellants' counsel who de-

termined that they were going to get certain matter in

evidence which the court ruled out. Finally the court

had to admonish counsel, as indicated by the following

:

"The Court: But of course we both have been
members of the bar for a good many years and
you know, Mr. Sherwood, as well as I do, that the

only possible reason you could have had in asking
that question as you did was to get to the jury
something which you know the Court regarded as

something not admissible. It could have no other

purpose than to improperly influence the jury.

"I am not going to ask any more, I am going to

demand, that this lawsuit be tried without any
further hitting below the belt. You have utterly

disregarded the Court's instructions and the

Court's requests of you" (Tr. 761).

An examination of the record indicates that the ap-

pellants were afforded a fair trial and prosecuted fair-

ly and impartially. Alleged errors which did not af-

fect the result or prejudice substantial rights of the

defendant would be disregarded on appeal. United

States v. Crowe, 188 F. 2d 209 ; Hall v. United States,

171 F. 2d 347. The appellants admitted failure to re-

port large amounts of income, but claimed they had no

wrongful intent. How the jury could have arrived at
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any other verdict than they did would be incompre-

hensible. Why the appellants chose to stand trial in

view of the overwhelming evidence against them is a

mystery, unless they could hope that the trial court

and prosecution would somewhere during the long

tedious trial stumble into reversible error. Certainly

they point out none in their brief. The judgment should

be affirmed.

Respectfully submitted,

WILLIAM B. BANTZ,
United States Attorney.

HARVEY ERICKSON,
Special Assistant to the

United States Attroney.
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APPENDIX
(Plaintiff's Exhibit 52)

BATEMAN BROS.

Explanation of Items Making Up the Bill of Particulars

Year Ending 12/31/45

Farm:

1. Wheat sales made to E. S. Johnson Co.:
Date Check No. Amount

3/13/45 8259 $12,358.80

3/13/45 8260 20,742.34

8/2/45 8674 11,371.29

8/8/45 8725 1,436.28

9/27/45 9036 2,716.43

10/11/45 9108 14,481.67

Total wheat sales $63,106.81

Wheat sales reported

:

Date Amount

9/27/45 $ 2,716.43

10/11/45 14,481.67 17,198.10

Unreported wheat sales $45,908.71

2. Fruit sales were made in the year 1945 as follows:
Date Amount

6/25/45 Perham Fruit Co $ 4,000.00

6/29/45 Perham Fruit Co. 2,000.00

9/ 5 /45 Perham Fruit Co 5,000.00

9/ 5 /45 Perham Fruit Co 2,907.63

11/ 5 /45 Campbell Custom
Cannery 776.91

5/ 5 /45 Walla Walla Canning Co. 69.73

9/ 1 /45 Herwes Brokerage 189.06

Total fruit sales $14,943.33

Fruit sales reported

:

Date Amount

9/5/45 Perham Fruit Co $ 5,000.00

9/ 5 /45 Perham Fruit Co 2,907.63 7,907.63

Unreported fruit sales $ 7,035.70

Total farm income unreported $52,944.41
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BATEMAN BROS.

Explanation of Items Making Up the Bill of Particulars

Year Ending 12/31/45

mputation of Gross Income—Hotel, Tavern and other: per bank deposits. I

BANK ACCOUNTS

c. w. Hotel C W. TOTALS
Bateman Kennewick Bateman 1

1

Account Account Account
at at Pasco

Kennewick Kennewick Branch
Branch Branch Seattle-lst.

Nat'l Bank Nat'l Bank Nat'l,

of of Pasco, Wn.
Commerce,
Kennewick,

Commerce,
Kennewick,

Wn. Wn.

tal deposits $194,065.67 $34,671.84 $13,323.70 $242,061.21

ss:

insfers of funds $18,816.43 $1,000.00 $ $19,816.43

ecks drawn to Cash 104,290.00 2,900.00 107,190.00

ome tax refund to

C. W. Bateman .., 2,276.45 2,276.45

tal Eliminations $123,106.43 $ 3,900.00 $ 2,276.45 $129,282.88

dss Income per Deposits $70,959.24 $30,771.84 $11,047.25 $112,778.33

Gross Income from sources other than farm $112,778.33

Less: Gross Income reported from sources other than farm 64,153.98

Unreported Gross Income from sources other than farm $ 48,624.35
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SUMMARY OF UNREPORTED INCOME

for the Year Ending December 31, 1945

Unreported Farm Income $ 52,944.41

Unreported Gross Income from sources other than farm 48,624.35

Total $101,568.76

Less:

Additional Allowance for Depreciation 319.67

Net Increase $101,249.09
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DISTRIBUTION OF PARTNERSHIP NET INCOME

for Year Ending 12/31/45

Per Increase Corrected
Partnership Net

Return Income
for 1945

(Form 1065)

Wallace Bateman $( 7,060.77) $ 50,624.54 $43,563.77

Charles W. Bateman ( 7,060.78) 50,624.55 43,563.77

Total $(14,121.55) $101,249.09 $87,127.54

Error in computation on return (10,727.92)

Ordinary Net Income $ 3,393.63 $101,249.09 $87,127.54

COMPUTATION OF INCOME PER INDIVIDUAL RETURNS

(Note: Joint returns filed in 1945)

Per Increase Corrected
Return Net

Income

Wallace and Eliza Bateman $( 7,060.77) $ 50,624.54 $43,563.77

Charles W. and Marie Bateman ( 7,060.78) 50,624.55 43,563.77

Total $(14,121.55) $101,249.09 $87,127.54
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TAX COMPUTATION

for the Year Ending 12/31/45

(joint Returns Filed)

Wallace Charles W. Total
and Eliza and Marie
Bateman Bateman

Corrected Net Income $43,563.77 $43,563.77 $87,127.54

Less:

Standard Deduction 500.00 500.00 1,000.00

Net Income $43,063.77 $43,063.77 $86,127.54

Less:

Exemptions 1,000.00 1,000.00 2,000.00

Income subject to tax $42,063.77 $42,063.77 $84,127.54

Normal Tax (3%) $ 1,261.91 $ 1,261.91 $ 2,523.82

5urtax 21,164.00 21,164.00 42,328.00

Correct tax liability $22,425.91 $22,425.91 $44,851.82

rax per return none none none

Deficiency $22,425.91 $22,425.91 $44,851.82
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BATEMAN BROS.

Explanation of Items Making Up the Bill of Particulars

Year Ending 12/31/46

Computation of Gross Income—Hotel, Tavern and other: per bank deposits.

BANK ACCOUNTS TOTALS
Hotel C. W. C. W. C. W.

Kennewick Bateman Bateman Bateman
Account Account Account Account

£tl <\ t Rt 3.1

Kennewick Kennewick Pasco Pendleton,
Branch Branch Branch Oregon

Nat'l Bank Nat'l Bank Seattle-lst Branch
of of National, U. S.

Commerce, Commerce, Pasco,Wn. National
Kennewick, Kennewick, Bank of

Wn. Wn. Commerce,
Pendleton,
Oregon

Total Deposits $81,030.68 $111,709.14 $23,098.40 $16,000.00 $231,838.22

Less;

Transfer of funds $ 3,000.00 $ $27,098.40 $ $ 30,098.40

Cash out on deposit

dated 8/6/46 (4,000.00) (4,000.00)

Fire insurance

proceeds 3,980.28 3,980.28

Checks drawn to cash 37,800.00 69,260.00 107,060.00

Total Eliminations $44,780.28 $ 69,260.00 $23,098.40 $ $137,138.68

Gross Income per

deposits $36,250.40 $ 42,449.14 $ $16,000.00 $ 94,699.54

Gross Income from sources other than from farm $ 94,699.54

Less: Gross Income reported from sources other than farm 47,702.47

Unreported Gross Income from sources other than farm $ 46,997.07
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DISTRIBUTION OF PARTNERSHIP NET INCOME

for Year Ending 12/31/46

Per Increase Corrected
Partnership Net

Return Income
for 1946

(Form 1065)

Wallace Bateman $ 8,95872 $23,498.54 $32,457.26

Charles Bateman 8,958.72 23,498.53 32,457.25

Totals $17,917.44 $46,997.07 $64,914.51

COMPUTATION OF INCOME PER INDIVIDUAL RETURNS

(Note: Separate Returns Filed in 1946)

Per Increase Corrected
Return Net

Income

Wallace Bateman $ 4,479.36 $11,749.27 $16,228.63

Eliza Bateman 4,479.36 11,749.26 16,228.62

Charles Bateman 4,479.36 11,749.27 16,228.63

Marie Bateman 4,479.36 11,749.27 16,228.63

Totals $17,917.44 $46,997.07 $64,914.51
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TAX COMPUTATION

for the Year Ending 12/31/46

(Separate Returns Filed)

Wallace Charles Total
Bateman Bateman

Corrected Net Income $16,228.63 $16,228.63 $32,457.26

Less:

Standard Deduction 500.00 500.00 1,000.00

Net Income $15,728.63 $15,728.63 $31,457.26

Less:

Exemptions 500.00 500.00 1,000.00

Net Income subject to tax $15,228.63 $15,228.63 $30,457.26

Tentative Tax 4,837.46 4,837.46 9,774.92

Less: 5% 241.87 241.87 483.74

Correct tax liability $ 4,595.59 $ 4,595.59 $ 9,191.18

Tax per return 699.00 699.00 1,398.0(

Deficiency $ 3,896.59 $ 3,896.59 $ 7,793.1?
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SUMMARY OF ADDITIONAL TAX DUE

Year Per Corrected Additional
Return Tax Due

Wallace Bateman 1945 $ none $22,425.91 $22,425.91

(Joint return filed)

Wallace Bateman (separate) 1946 699.00 4,595.59 3,896.59

Total $ 699.00 $27,021.50 $26,322.50

Charles W. Bateman 1945 $ none 22,425.91 22,425.91

(Joint return filed)

Charles W. Bateman (separate) 1946 699.00 4,595.59 3,896.59

Total $ 699.00 $27,021.50 $26,322.50

Grand Totals $1,398.00 $54,043.00 $52,645.00




